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General Provisions 
 
The English wording is just for information. The German wording shall  

prevail (www.netformic.de/AGB.pdf).  

 

§ 1    Scope  

(1) The provisions of these General Terms of Business (hereinafter ‘GTB’) 
apply to all services provided by us and in particular to the design and 
programming of websites, web hosting, server housing, the consulting, 
production and implementation of (direct) marketing measures (espe-
cially search engine marketing), domain service, transfer of software 
products and the provision of IT-related services to our customers and 
suppliers. They also apply to future projects even when no express refer-
ence is made to them.   

(2) Contrary customer conditions or conditions deviating from these terms 
are only valid when we have expressly approved them in writing.  

(3) The GTB are exclusively applicable to companies and other commercial 
or freelance customers (hereinafter also referred to as ‘companies’).   

§ 2  Conclusion of contracts/Goods and services to be 
suplied/Subcontractors 

(1) Provided nothing is agreed to the contrary or is included in our quota-
tion, our quotations are non-binding. A contract is created with our or-
der confirmation or our delivery or invoice in response to the customer’s 
legally-binding order. In the case of a quotation which is described as 
binding, a contract is formed once the customer accepts the offer made 
in the quotation. The customer is bound to the orders for four weeks. 

(2) The services to be supplied are to be ascertained only from our confirma-
tion of the binding order in response to our non-binding quotation or 
from our binding quotation confirmed by the customer (hereinafter both 
alternatives are described as ‘confirmed quotation’. 

(3) We may use third parties to provide the contractual services owed by us 
unless the customer has justified objections to the third party.  

§ 3 Services provision/change requests 

(1) In coordination with the customer we provide the services to be provided 
in accordance with the contract to the deadlines agreed in writing. In the 
case of hindrances due to force majeure, industrial disputes and other 
circumstances for which we are not responsible, the agreed deadlines 
shall move accordingly and by at least the duration of the hindrance it-
self.  

(2) Any changes desired by the customer regarding the contractually de-
termined extent of the services to be provided by us must be communi-
cated to us in writing. We may refuse any requested changes should we 
deem their implementation as part of the fulfilment of the contract to 
be unreasonable. We are to communicate this to the customer immedi-
ately after having assessed the change request. Should the assessment 
require longer than one hour, the customer will be billed for the addi-
tional time in accordance with our current pricing scheme. Following the 
assessment we submit to the customer a binding quotation which be-
comes part of the contract, including with regard to deadlines, with the, 
as far as possible, written order confirmation from the customer. Any de-
lays or downtime caused by the assessment of the change request to the 
fulfilment of the contract extend the contractually agreed performance 
period accordingly.  

§ 4 Customer duties and obligations  

(1) The customer supports us with our services owed as part of the contract. 
This includes in particular making available information, data and imag-
es. When providing a customer with a website production service, the 
customer must make available to us the content to be included in the 
website (pictures, sounds, text, data or similar material) promptly and in 
the correct format. We are not obliged to check whether the content 
made available to us by the customer is in line with the purpose of the 
website. Only in clear cases are we obliged to point out to the customer 
any problems with the content. If the content provided by the customer 
needs to be converted into a usable format, the customer will bear any 
associated costs.  

(2) The customer will ensure we have the required rights to use this materi-
al pursuant to paragraph 1. Further, he will ensure that he is entitled to 
the necessary rights on the material he has transferred to us. Should the 
customer not have available the user rights to data transferred to us 
(particularly information), he must inform of this at the point of transfer. 
In the case of any property right violations due to the use of material 
transferred to us by the customer, the customer must release us upon 
the first request from all compensation claims.  

(3) The customer is responsible for the functionality of all components 
required for the use of internet services (hereinafter ‘services’) in his in-
ternal network and provided by him in accordance with the service 
form/quotation (e. g. hardware, browsers, modems etc.). 

(4) The customer may only use the provided services in a proper fashion in 
accordance with this contract and under consideration of German law. In 
particular, he undertakes: 

a) To not misuse the service, in particular not to incorporate any illegal, 
immoral or similar content or to link to such material by means of hy-
perlinks which violate the rights of third parties or are illegal (e.g. vio-
lations of personal, copyright, trademark or competition law); 

b) To not send by means of the services made available by virtue of this 
contract mass or advertising e-mails to third parties which do not 
wish to receive such or for the sending of which the legal basis does 
not exist; 

c) To take into account the recognised principles of data protection and, 
in particular, to ensure that his systems, content, scripts or pro-
grammes are designed in such a way that they do not pose a danger 
to other systems including, in particular, our own. 

d) To not rely only on the storage space on our system as the only stor-
age medium for his content, particularly to keep for himself incorpo-
rated content in a machine-readable format; 

e) To properly label his business and commercial quotations in accord-
ance with the relevant legal provisions (§§ 5 et seq. German Tele-
media Act, §§ 312 et seq. German Code of Civil Law (BGB)). In the case 
of an infringement we have the right to add the proper label later and 
to make clear that commercial quotations are such where this is not 
immediately clear. 

(5) The customer undertakes to prevent by means of appropriate measures 
unauthorised access by third parties to licensed software, access details 
which have been made available and documentation. The delivered orig-
inal data carriers, as well as the security copies, are to be stored in a loca-
tion protected from unauthorised access by third parties. Third party as 
stated in sentences 1 and 2 above is meant in the sense of persons from 
outside the company. The customer’s employees must be made aware of 
the need to adhere to the existing GTB and the provisions of copyright 
law.   

(6) Proof readings and final proofs are to be checked by the customer for 
typographical and other errors and are to be returned in state declared 
ready for printing. Printing approval by the ultimate consumer frees us 
from liability in the same way as if given by the customer himself. We do 
not accept liability for mistakes overlooked by the customer. Should a 
proof reading not be carried out at the customer’s request, we do not ac-
cept responsibility for mistakes which would have been identified as part 
of the proof reading.  

(7) When carrying out work (in particular removing defects) at the custom-
er’s premises directly, the customer is to provide us with the necessary 
rooms, equipment, software, documentation, including, if needed, with 
example defects and data, and also with test data, computer time and 
competent employees able to provide information at the right time, free 
of charge and to an appropriate extent unless this is deemed by him to 
be unreasonable.  

(8) Defects are to be documented by the customer’s employees in written 
form, and subsequently communicated by telephone, to the best of their 
ability in the most comprehensible way possible with information on the 
circumstances in which the defect arose, its effects and, provided the 
customer can comment in this regard, the possible causes. The defect 
should be communicated to us immediately after its discovery. 

(9) Should works owed by us need to be approved or accepted, the customer 
must provide us immediately in writing with the approval or acceptance 
(hereinafter acceptance) provided the works owed by us have been large-
ly delivered or we request the acceptance. Acceptance can be refused 
provided category 1 or category 2 defects (cf. § 23 para. 3) are present. 
The test data required for the acceptance are to be made available by the 
customer. Ascertained defects must be rectified by us without culpable 
delay. Acceptance will, incidentally, be said to be given provided the cus-
tomer does not in writing within ten days after the majority of the ser-
vice has been provided or after our request specify the reasons for his re-
fusal. Acceptance will also be said to be given provided the the customer 
makes use of the services provided by us, for example uploads or has up-
loaded the website to the internet ready for use.  

(10) Should the customer, after the setting of an appropriate deadline with a 
notice of refusal, not comply with an obligation to cooperate, we have 
the right to terminate or back out from a contract, not only aimed at a 
one-time exchange of services, with immediate effect. In this case we 
further have the right to bill for all work completed up to that point in 
accordance with the remuneration agreed between the parties or our 
own pricing plan valid at that time. 

 

§ 5    First level support by customers and hotline services  

 (1) First level support 
Within his company the customer will organise a first level support ser-
vice which collects service requests from operators and users, carries out 
an initial problem analysis (user problem or defect) and which, as far as 
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possible, takes care of the requests independently. The cooperation obli-
gations pursuant to § 4 must be considered. The first level support ser-
vice is to be manned by employees which possess in-depth knowledge 
(administrator knowledge) in the delivered licensed software or in the 
products delivered as part of the contract.  

(2) Hotline service 
 Should it not be possible to resolve a problem using the first level sup-

port service, we have made it possible to use our hotline service. The hot-
line service can be used during our working hours Monday to Friday from 
9 am to 5 pm with the exception of bank holidays in Baden-
Wurttemberg. 

§ 6 Data protection 

The customer will regularly secure all of his data, structures and pro-
grammes - in particular before we commence work, for example on de-
fect resolution or installing updates or upgrades - in accordance with 
current state of technology as per operational requirements. The cus-
tomer will ensure that the current data held in machine-readableform 
on databases can be reproduced at reasonable cost.  

§ 7  Rights of use 

(1) Copies of instruction manuals, documentation and other written mate-
rials which we produce as part of the contract are on request to be 
passed on to the customer to be used for his own purposes in line with 
the contract provided that the associated costs have been paid in each 
case. The customer undertakes to have consideration of associated 
property rights.  

(2) Should, individual cases (for transfers of software see §§ 16 et seq. of 
these GTB) and subject to the para. 3, nothing be agreed to the contrary, 
we grant the customer upon full payment a simple and unlimited in 
time right of use to the works for his own purposes. 

(3) Concerning the creation of a website, we grant the customer the abso-
lute right, limited in neither time nor space, to use the website created 
as part of the contract. Up until the point of complete payment of the 
agreed remuneration the customer only has a simple, non-transferable, 
right of use. Information regarding the creators of the website will be in-
cluded in appropriate places by us and cannot be removed without our 
permission. The customer is, subject to the regulation in point 7, not en-
titled to further develop or change the website and the software making 
up the website without our prior approval. The right of use granted to 
the customer only applies to the use of the website as a whole and of 
parts of the website on the internet. The customer does not have the 
right to use individual design elements of the website or the complete 
website in a different form, in particular in printed form. Should the 
components of a website/web system or a the whole of a website be 
produced using open source software, then the customer has, in respect 
of the components developed using open source software, a right of 
modification and editing provided he adheres to the relevant licence 
conditions. 

(4) The customer is not permitted to replicate documentation received from 
us as part of the contract except for his own internal purposes. It is only 
permitted to pass on this documentation to external third parties with 
our prior written permission. At the end of a contract the customer must 
immediately return all documentation and materials passed on to him to 
be used during the contract. All copies must be deleted. 

§ 8  Non-disclosure/Data protection/Nomination of referees 

(1) The contractual partners undertake to keep secret, including after the 
end of the contract, all information which they receive during the per-
formance of the contract from the other contractual party, all business 
and operational secrets which come to their attention and all infor-
mation described as confidential and to obligate all respective employ-
ees to do the same accordingly. The information and documentation 
cannot be made accessible to external third parties not involved in the 
execution of the contract. The contractual partners will protect the sub-
ject matter of the contract as they do their own documentation worthy 
of protection. Each contractual party can demand in document form 
from the other the type and extent of the affected organisational 
measures. 

(2) Material not covered by the non-disclosure obligation includes infor-
mation and documentation which, at the time of disclosure, were gen-
erally known and accessible or which were known to the recipient con-
tractual partner or were justifiably made accessible to him by a third 
party. 

(3) The customer is hereby informed that we collect, save, edit and, as is 
necessary, transfer to third parties his data to the extent required to ex-
ecute the contract and in adherence to data protection regulations. 

(4) We hereby expressly inform the Customer that, according to the current 
state of the art, data privacy and data security cannot be guaranteed for 
data transmitted through open networks such as the internet. You are 
aware that technically speaking, the provider can review the pages saved 
on the web server, and any other data that you have saved there, at any 
time. In some cases, other internet users may also be technically able to 

interfere with network security without authorization and may view your 
communications. You, as the Customer, are fully responsible for securing 
and backing up the data that you have placed on the internet and saved 
on web servers. You are also responsible to your end customers for ob-
serving and complying with the data privacy provisions. 

 (5) When processing personal data on behalf of a customer (“contract data 
processing”), a written agreement is required as per § 11 of the Federal 
Data Privacy Act. We offer you a standard contract template for creating 
a supplemental agreement. 

For more information, please contact info@netformic.de or your personal 
contact partner. 

(6) Both parties, subject to agreement to the contrary, are permitted to 
name the other party as a reference contractual partner and, to this end, 
to also use the other party’s logo.  

(7) For each culpable violation of the duties outlined in paragraph 1, the 
party acting in violation of the contract undertakes to pay a contractual 
penalty of €5,001 to the other party. The regulation in § 20 para. 2 is to 
be applied.  

§ 9   Remuneration and conditions of payment 

(1) The remuneration owed by the customer and the conditions of payment 
(payment deadlines) are recorded in the confirmed quotation or the ser-
vice description. The remuneration agreed as consideration for the ser-
vice provided by us, and other contributions billed by us, become payable, 
plus statutory VAT, upon the customer’s receipt of the invoice and must 
be paid within 14 days without deductions. If our confirmed quotation 
does not contain any special provision, in the case of continuing obliga-
tions such as web hosting contracts, managed servers, server housing 
contracts, e-mail service contracts and maintenance and support con-
tracts, the remuneration is to be paid monthly in advance by the custom-
er. The value date of the payment, and not the payment order, is to be 
used when determining the punctuality of payment to the recipient’s ac-
count. 

(2) Provided nothing is agreed to the contrary, we have, in addition to the 
agreed remuneration, the right to claim reimbursement for our costs, in 
particular reasonable travel and accommodation costs. Third party costs 
which arise through the use of third parties services, in particular, 
graphics, text, printing, photographers, clippings, materials, auditive and 
audiovisual advertising, organisational and acquisition costs, editing, 
translations, tools, production of advertising materials, market research, 
advertisement placement, internet-specific marketing etc. are to be paid 
to us upon the presenting of receipts. 

(3)  If long-term contracts are billed in accordance with time spent working 
on the project, our current price list will apply. In the case of contracts 
concluded during the last quarter of a year, the agreed prices will also be 
valid for the following year. 

(4) If the customer falls behind in his payment obligations, we have the right 
to demand interest on arrears of 8% above the base rate. We reserve the 
right to enforce a higher rate of interest on arrears. However, the cus-
tomer has the right to adduce evidence that we have suffered either ab-
solutely no loss or a lower loss. 

(5) The customer must raise objections to the total amount billed based on 
the usage of the service (in particular connection data, data volumes) by 
us in writing within three months of receipt of the invoice. Upon the end 
of this period the amount is deemed to be approved by the customer. We 
will indicate to the customer on the invoice the consequences of such 
behaviour. Legal claim by the customer after the end of the period re-
main unaffected. 

(6) We have the right to adjust the agreed remuneration of continuing 
obligations, as well as price lists, no sooner than 12 months after the 
conclusion of a contract. We will communicate any alterations to remu-
neration in writing to the customer at least two months prior to their 
taking effect. In the case of an increase in remuneration of more than 
10%, the customer has the right, within a period of one month after re-
ceipt of notice of the increase, to terminate the affected continuing obli-
gations at the end of the current billing period.  

(7) The customer only has the right off set when his counter-claims are 
legally ascertained or acknowledged by us. 

(8) The customer can only exercise a right of retention when his counter-
claim concerns the same contractual relationship. If there are no adverse 
defects in the software, the customer merely has the right to temporarily 
withhold the contractually owed remuneration to the total amount 
needed to rectify the defects. 

§ 10  Retention of title 

(1) We shall retain ownership of items delivered on a permanent basis such 
as data carriers and user handbooks until we have received complete 
payment of each purchase price. 

(2) The customer may only sell goods, over which we have retained title, in 
the usual course of business to their normal business conditions provided 
the customer has not defaulted on his payments. Should the customer 
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default on his payments, he must, following fruitless expiry of a reason-
able period set by us and after a request to this end, cede the takings 
from the sale to us. The customer does not have the right to any other 
disposition of the good, over which we have retained title, before the 
remuneration claims have been met. 

(3) The customer must inform us immediately in writing of any seizures or 
other interventions by third parties.  

§ 11  Exercise of a surrender request for reservation of title items 

(1) We have the right after setting a reasonable deadline (unless the dead-
line is dispensable pursuant to paragraph 2) to back out of the contract 
and to demand the surrender of the delivered items over which we have 
reserved title, provided: 

a) the customer is in arrears with the owed remuneration by 40 days or, 
in the case of an agreement to pay in instalments, is in arrears by at 
least two instalments, unless he is not responsible for the payment 
arrears, or 

b) the customer has culpably violated the obligations in § 10 paragraphs 
2 and 3. 

(2) The setting of a deadline is dispensable if the customer seriously and 
definitively refuses the service or is clearly not able to deliver the service 
within the set period. 

(3)    The surrender can still be demanded when the limitation of the secured 
claim has already commenced.  

(4) The right to further use lapses upon our enforcement of the retention of 
title  

§ 12  Quality defects and defects in title 

(1) Alterations by the customer  
Should the customer, or a third party instructed by him, without our 
written permission interfere with the services provided by us as part of 
the contract, in particular by means of manipulations or other altera-
tions, we will only rectify the defects if the customer can prove that the 
interference is in no way connected with the defect and does not make 
more difficult the examination and rectification.  

(2) Exclusion of subsequent performance 
A claim by the customer for subsequent performance is excluded when 
the defect cannot be reproduced and cannot be demonstrated by hand-
written or printed records. 

(3) Defect categories for our response times  
 Any defects which occur are to be communicated to us pursuant to § 4 

para. 8 and are graded by us for rectification into the following catego-
ries: 
a) Category 1: Serious defect 

 The entire subject matter of the contract or component cannot be 
used. The defect cannot be bypassed by organisational means.  

b) Category 2: Medium defect 

 The functionality of a component of the subject matter of the con-
tract or the entire subject matter of the contract is not defective to 
such an extent that it cannot be used. The defect can be bypassed 
with organisational or other economic means.  

c) Category 3: Slight defect 

 A slight defect has no significant impact on current functionality and 
usability. The use of a component or the entire piece of software is 
not or only marginally restricted.  

(4) Response times 
The response times are calculated from the receipt of the notification as 
per office hours during working hours. The response times are as fol-
lows: 

a) Category 1 defects 
We begin analysing the fault and rectifying the defect in the case of 
Category 1 defects within four hours. Provided the defect can be recti-
fied with temporary bypassing measures, such measures are taken as 
part of the repair once the operability of the system has been re-
stored. 

b) Category 2 defects 
We begin analysing the fault and rectifying the defect in the case of 
Category 2 defects within five days of receipt of the notification.  

c) Category 3 defects 

We begin analysing the fault and rectifying the defect in the case of 
Category 3 defects within two months of receipt of the notification.  

(5) Claim for subsequent performance 
Upon presenting evidence of a material defect, the customer is initially 
restricted to enforcing subsequent performance. We can carry out sub-
sequent performance by means of subsequent improvement or deliver-
ing replacement parts.  

(6)  Type of subsequent performance 

In the case of software transfers the regulation in § 23 paragraph 2 ap-
plies accordingly. 

(6) Reduction or withdrawal/Compensation  
If the defect is still not resolved after two periods of subsequent opera-
tion and we are not willing or in the position to provide further subse-
quent improvements or deliveries, if this is not done within a reasonable 
period of time or if the subsequent operation fails due to other reasons, 
the customer has the right, if he chooses, to back out of the affected ser-
vice (to terminate the affected service as part of a concluded software 
maintenance, software rental, web hosting or server housing contract) or 
to demand a corresponding reduction in remuneration and, pursuant to 
§ 13 Compensation, to demand, instead of the service or compensation, 
for wasted expenses. A termination by the customer pursuant to § 543 
para. 2 sent. 1 no. 1 BGB due to not receiving the contractually agreed 
usage is only permissible once we have been given sufficient opportunity 
to rectify the defect and this has not been done. The declaration of with-
drawal or termination does not affect further contracts between us and 
the customer. Instead, it must be declared for each individual case. The 
customer is only denied a right to withdraw or terminate in the case of 
irreparable defects. Should a services contract exist, the customer also 
has the right to rectify the defect himself and to demand compensation 
for the necessary expenses.  

(7) Malice/Guarantee 
 In the case of malice or the assumption of a guarantee by us, the legal 

provisions for quality defects and defects in title remain unaffected. 

(8) Measures for alleged defects in title 
Should a third party enforce a infringement of property rights by the con-
tractual service, the customer must inform us of this immediately and, as 
soon as possible, pass over to us the defence against these claims. As part 
of this the customer will afford us all reasonable support. In particular, 
the customer will provide us, if possible in writing, with all necessary in-
formation about the use and possible editing of the programmes and 
hand over any necessary documentation. We can choose to carry out the 
subsequent work by 

a) Obtaining from an authorised party by means of property rights law a 
sufficient right of use for the purposes of the contract for the benefit 
of the customer, or 

b) Changing the subject matter of the contract which violates property 
rights in a way which either does not affect its function or, if it does, 
in a way which is acceptable to the customer, or 

c) Swapping the subject matter of the contract which violates property 
rights in a way which either does not affect its function or, if it does, 
in a way which is acceptable to the customer for software, the con-
tractual use of which does not violate property rights, or  

c) Delivering a new version of the programme, the contractual use of 
which does not violate the property rights of third parties.  

Incidentally, the regulations above also apply accordingly in the case of 
defects in title. 

(9) Before beginning with the defect rectification process, the customer is 
obligated to protect data pursuant to § 5 (Data Protection).  

(10) The provisions in § 13 (Insurance/Liability) apply for any compensation or 
expenses claims made to us by the customer.  

§ 13   Liability 

(1)  We are liable, irrespective of legal foundation (e. g. breach of duty, 
unauthorised act) for compensation or reimbursement of wasted ex-
penses in accordance with the following regulations: 

 a) Up to an unlimited amount in the case of premeditation and gross 
negligence; 

b) For minor negligence provided a duty is breached and the adherence 
to which is of particular importance (major contractual duty) for ful-
filling the contract. In this case liability is in each case of damaged re-
stricted to the typical amount of contractual damages foreseeable at 
the conclusion of the contract. Incidentally, liability is excluded for 
damage caused by minor negligence and by missed profits, the cus-
tomer’s additional personnel expenditure, loss of use and/or falls in 
sales. The regulation in paragraph 3 remains unaffected. 

c) In the case of damages caused by delays, we are liable for slight negli-
gence up to 5 (five) per cent of total contractual remuneration.  

(2) In the case of a loss of data caused by us, we are liable only for the 
replication and reproduction costs which would have also been accrued 
as part of a properly conducted backing up of the data. We will not be li-
able for the loss of data or programmes if the damage has come about 
owing to the customer’s failure to regularly back up data and thereby en-
sure that lost data could be reproduced at reasonable cost (cf. § 6 Data 
Protection). 

(3) Specifics regarding web hosting, managed servers, server housing and 
software rental 

 Absolute liability pursuant to § 536 a para. 1 sect. 1 BGB will not apply to 
defects in storage spaces made available to us and/or the software made 
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available to us for use as part of the contract which was already in exist-
ence at the time of entering into the contract . 

(4) The liability for the lack of an assumed guarantee, due to malice, for 
personal injury or death and pursuant to German Product Liability Act is 
subject to the relevant legal provisions. 

 5) The above regulations also apply for the benefit of our legal representa-
tives, employees and vicarious agents. 

(6) The customer undertakes to indicate to us or to let us record immediate-
ly in writing any damage within the meaning of the above liability regu-
lations so that we are informed as early as possible and can potentially 
work together with the customer who has suffered loss in minimising 
the damage.  

§ 14   Limitation 

(1) Claims by the customer regarding quality defects in sales, service or 
software maintenance contracts have a limitation of one year. This time 
limit also applies to the delivery of new software or hardware. Should 
the time limit exist for a tangible right of a third party, and due to which 
the subject matter of the contract can be reclaimed, the legal limitation 
periods will be applicable.  

(2) Other claims by the customer arising from a contract or debt obligation 
(§ 311 para. 2 BGB), a limitation period of a year applies from the legal 
start of the limitation period. The claims come under limitation at the 
end of the legally permitted maximum periods (§ 199 para. 3, para. 4 
BGB). 

(3) In the case of personal injury and premeditation, malice and gross 
negligence, the legal limitation periods apply.  

§ 15 Rental period/Termination period/Return obligation at contract end  

(1) The duration of software rental, web hosting or server housing contracts 
(hereinafter ‘rental contracts’) is listed in our quotation or service form. 

(2) Provided there is no agreement to the contrary, a rental contract of 
undetermined duration can be terminated with two weeks’ notice from 
the end of the month.  

(3) This does not affect each party’s right to immediately terminate this 
contract upon presenting a significant reason. There is said to be a sig-
nificant reason in particular:  

- If the other contractual partner consistently and repeatedly violates 
despite warnings the obligations in this contract;  

- If the customer is more than one month late with the payment of re-
muneration; 

- If insolvency proceedings are instigated over the assets of the other 
party or the instigation of insolvency proceedings is refused due to a 
lack of assets. 

 

(4) As the renting party, the customer undertakes at the end of the rental 
contract to return free of charge all original data carriers he has received 
as well as all documentation, materials and other files. This includes the 
complete and irreversible deletion of all copies. We have the right to in-
struct that the contractual software and documentation be destroyed 
instead of returned to us. Should we exercise this option, the customer 
must expressly assure us in writing that the items have been destroyed.  

Particular provisions on software transfer 

§ 16   Contract subject matter/delivery and scope of service 

(1) We transfer to the customer for his own use, permanently or temporarily 
depending on the contractual agreement, the software described in the 
confirmed quotation and/or delivery note as well as goods in return for 
the agreed remuneration. A user handbook in a printed format in short 
form is a component of the contract. Further, the customer has available 
to him extensive online help for each software product. 

(2) We deliver the software as part of the contract in a workable form 
(object code). The source code does not form part of the contract. 

§ 17  Copyrights and rights of use 

(1) Copyright protection 
The software delivered by us has worldwide copyright protection. Fur-
ther, the licence conditions of other software manufacturers apply for 
software tools integrated into our software (e.g. TYPO3 (Open Source), 
MySQL, PHP, oscommerce, interfaces). 

(2) Granting of rights 
 Upon complete payment of the agreed remuneration we grant the 

customer the simple (not absolute) right to use the software for the du-
ration outlined in the quotation with an unlimited number of users per 
licence unless a user-based licence was agreed in a separate agreement 
which limits the number of users accordingly. In the case of a permanent 
transfer of software, up until complete payment the customer is only 
granted a simple, non-transferable, and in the case of payment arrears 
of more than 40 days, a revocable right of use to the software.  

(3) Security copies and reproduction 
The reproduction of the software, wholly or partly, on the same or a dif-
ferent data carrier, even for the purposes of simultaneous multiple usage 
by the customer, is not permitted without our express approval. This 
does not apply to the creation of a security copy needed for secure use. 
These must be identified as such and, so far as technically possible, be 
marked with the copyright notice of the original data carrier. The security 
copies may only be used by the customer when the original programme 
can no longer be used due to damage or destruction. Any distributed ap-
plication documentation can only be copied for internal company pur-
poses. The installation of the contractual software on an additional serv-
er, e.g. as a test and/or development system, requires our prior written 
approval and is to be additionally remunerated. 

§ 18 Programme modifications/Interoperability/Decompiling 

(1) The back-translation of the transferred programme code is permitted 
under the requirements of § 69 e German Copyright Act. 

(2) Should the customer not be able or not want to carry out itself or have 
one of its employees carry out the exceptional measures permitted by 
the German Copyright Act, before instructing a third party company, he 
must give us the opportunity to bring about the desired work for produc-
ing interoperability within a reasonable period of time for an appropriate 
level of remuneration for him. When instructing a third party company 
the regulation pursuant to § 8 para. 1 sent. 1 a E. is to be applied accord-
ingly. 

(3) The removal of copy protection or similar protection routines is permit-
ted if these protection mechanisms impair or hinder the smooth use of 
the programme.  

(4) Copyright notices, serial numbers and other programme identification 
features cannot be removed of modified. 

§ 19  Passing on of software 

(1) Sale of permanently transferred software 
Subject to the regulation in paragraph 3, the customer has the right to 
give or sell to third parties the contractual software received on data car-
riers, including accompanying materials, on a permanent basis provided 
that the recipient third party declares itself to be in agreement with the 
existing software usage conditions. In such a case, the customer must 
transfer to the new user all copies of the programme, including any secu-
rity copies, and destroy any copies not transferred. By passing the pro-
gramme on the customer relinquishes his right to use. The customer 
must communicate to us in writing the name and complete address of 
the buyer. 

(2)     Passing on temporarily for non-commercial purposes 
 Para. 1 applies, subject to the regulation in para. 4, for the transfer of 

contractual software on a temporary basis provided this does not inter-
fere with rental payments, leasing or for commercial purposes.  

(3) Exceptions to the right to sell pursuant to paragraph 1 
A permanent transfer of contractual software to a third party which is 
not based within the European Union or another signatory state to the 
Agreement on the European Economic Area is not permitted. The cus-
tomer also does not have the right to permanently transfer a subset of a 
certain number of programme packets (software licences) contained on 
data carriers to third parties. If the customer does not receive the perma-
nently transferred software on a data carrier for contractual usage, then 
the customer does not have the right to sell it on in this case either.   

(4) Exceptions 
Renting (including by means of ASP) for commercial purposes or leasing 
are only permitted if we have given written approval. Further, the cus-
tomer is permitted to provide services, other than those listed in sen-
tence 1, for the usage of the software for third parties which belong to 
the same group (pursuant to §§ 18 German Stock Corporation Act (AktG),  
290, 291 HGB)  

§ 20  Contractual penalties 

(1) For each case of culpable contravention of the rights and obligations 
pursuant to §§ 16, 17, 18, 19, the customer promises to pay a contractual 
penalty totalling €15,000, to pay a penalty of €10,000 for intentional 
perpetration or gross negligence and €5,001 for slight negligence. 

(2) We reserve the right to enforce further damages claims. The contractual 
penalty is to be set off against any compensation claim for damages. The 
regulation in § 9 para. 4 sent. 2 (Remuneration) applies accordingly. 

 

Special regulations on software maintenance 

§  21 Contract subject matter 

(1) The subject matter of the contract is the provision of maintenance 
services by us in return for the maintenance remuneration listed in the 
confirmed quotation for the software described in the delivery note.  

(2) The obligation to provide the maintenance services on the contract 
subject matter refers to the current version of the contractual software.  
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If the customer has an older version of the contractual software in-
stalled, we can refuse to provide the service as per these conditions or 
else, as we so decide, carry out the maintenance services for remunera-
tion for the associated additional time.  

§  22 Scope of maintenance services 

(1) Services for flat rate maintenance 
 Provided nothing is agreed to the contrary in the confirmed quotation, 

we provide for the contractual software the following services covered 
by the flat rate maintenance fee: 

a) Fault analyses and defect rectification in the software delivered by us 
(§ 23);  

b) Delivery of updates and upgrades (§ 24);  

c) Hotline service as part of the customer’s first level support service (§ 
5). 

(2) Additional services 
Additionally, we initially offer the customer the following services, which 
exceed those in § 22 para. 1, as part of separate contracts and for addi-
tional remuneration in accordance with our current price plan:  

a) Installation, implementation of software in the customer’s hardware; 

b) Monitoring measures; 

c) Employee orientation and training; 

d) Software customisation (cf. definition in § 37 para. 2 sent. 2); 

e) Set-up/configuration: Supporting the customer with setting up and 
configuring the transferred software to his specific requirements; 

f) Additional consultation: Dealing with customer questions, e.g. with 
regard to supposed faults and defects which are not inherent in the 
software but instead occur due to operating errors, other external in-
terferences, in particular through force, by the customer; 

h) Maintenance at the customer’s location Maintenance services which 
are provided at the customer’s location unless a contractual fault 
analysis and defect rectification is not possible on site; 

i) Delivery of new versions/products and/or new developments on oth-
er technological bases (cf. § 24 para. 3); 

j) Programming of additional programme parts (software production) 

(3) Maintenance services requirements 
 Maintenance services including delivering updates, upgrades, fault 

analyses and defect rectification are typically carried out using remote 
data transmission (preferably remote access, otherwise dial-up/web). 
The customer is to acquire the technical requirements necessary for this 
at his own cost. Should the fault analysis detect defects which can only 
be rectified on site, we will provide the maintenance service on site. Oth-
er services at the customer’s location which are requested by the cus-
tomer are billed to the customer as per the expense incurred (including 
any travel or accommodation costs) as per our current price plan.  

(4) Restrictions 
In the case of software which is altered by the customer’s own pro-
gramming works or those of a third party for whatever reason without 
our prior written consent, no maintenance will be provided. 

§ 23 Fault analysis and defect rectification 

(1) Service to be supplied 
a) Defect rectification within the warranty period  

During the yearlong defect rectification period we will rectify defects 
in the contractual software within the time frames listed below in ac-
cordance with the following regulations without the customer having 
on the one hand to comply with his obligation to inspect and give no-
tice of defects and on the other without having to prove that the de-
fect complained about was already present at the point of delivery of 
the contractual software.   

b) Defect rectification after the warranty period    
Any defects communicated to us by the customer after the end of the 
defect rectification period attached to the software transfer will be 
rectified in accordance with the following regulations within the 
listed time frame. 

  (2) Type of defect rectification 
We will rectify a defect communicated to us as per the contract by using 
one of the following measures as we see fit:  

a) Transfer of a new update or upgrade which the customer installs;  

b) Instructions to the customer on how to work around the problem or 
how to rectify it. The customer will implement these instructions us-
ing competent personnel unless he finds the instructions to be unrea-
sonable; 

c) Defect rectification by means of remote data transmission;  

d) On-site defect rectification will only take place when none of the 
above measures proves to be successful. 

 

 

§ 24  Delivery of new updates and upgrades 

(1) Service to be supplied 
 We will transfer to the customer updates and upgrades of the contractu-

al software once approval has been given. 

(2) Content of updates and upgrades  
 Software updates contain defect fixes. Upgrades are now software 

programme versions of the contractual software which can contain de-
fect fixes and/or improvements and/or additions to existing and new 
functionalities. 

 (3) Exclusions 
 The flat rate software maintenance fee does not include redevelopment 

of the contractual software with the same or similar functions on a new 
technological basis.  

 (4)  Delivery 
 Object code deliveries are made using online data retrieval. At the cus-

tomer’s request, the update/upgrade can be delivered on CD-ROM/DVD 
to the address given on the delivery note. The source code does not form 
part of the contract and is therefore not part of the delivery.  

(5) Customisation of the software environment 
The customer will, provided this is required for new versions of the con-
tractual software, make available customisation of the hardware and 
software system environment, particularly new versions of the operating 
system and other third party software required for the use of the con-
tractual software at his own cost, ready for use and at the correct time.  

(6) Granting of rights 
 Regarding the new version of the contractual software, we grant the 

customer the right of use to the same extent as the customer had to use 
the original contractual software as provided by the software transfer 
agreement and any potential expansion of this right of use.  

§ 25   Duration/Termination  

(1) The software maintenance contract will be concluded pursuant to the 
regulation in § 2 para. 1 and will in effect for an initial period of one year. 
The software maintenance contract will subsequently be extended by an 
additional year provided that the contract is not terminated three (3) 
months before the end of the contractual period. Further reasons for 
termination of the contract remain unaffected. 

(2) The right of both contractual parties to immediate termination of this 
contract due to a significant reason remains unaffected. The regulation 
in § 15 para. 3 applies accordingly.  

 
Special regulations for direct marketing (in particular search engine market-
ing/search engine optimisation) 

§ 26 Respective obligations for direct marketing 

(1) We owe the contractual implementation of direct marketing measures. 
However, we do not owe specific successes, for example a certain placing 
on search engines. 

(2) Should the customer so desire, we will suggest keywords as part of the 
direct marketing measures. The customer undertakes to check that any 
keywords either suggested by us or chosen himself do not infringe any 
trademarks, names or other rights and to communicate the results of the 
checks to us. After the relevant approval the customer alone is responsi-
ble for ensuring that usage remains lawful and legal. The regulation in § 
4 para. 2 applies accordingly.  

(3) It should be noted by the customer that search engine users of estab-
lished keywords sometimes also establish synonyms or additional word 
combinations as further keywords, assuming this is stipulated, which 
means that this should be considered by the customer as part of the 
check as per sentence 2. 

(4) The customer will ensure that the necessary consent from consumers or 
other market participants has been obtained for the addressee details 
(e.g. e-mail, fax, telephone or SMS) passed on to us for the direct market-
ing measures for the customer pursuant to the provisions of the German 
Unfair Competition Act. The customer alone bears responsibility for the 
legal consequences of unlawful direct marketing measures. The regula-
tion in § 4 para. 2 applies accordingly.  

 
Special regulations for web hosting, server housing and e-mail services 

§ 27   Our obligations regarding web hosting 

(1) In order to realise his internet presence, we provide the customer with 
the storage capacity as agreed in the quotation/service description on a 
suited web server and make it possible to retrieve saved content on the 
internet. With regard to data transfer, we make available the capacity 
agreed in the service description and allow the customer, insofar as is 
agreed, to deposit and execute his own programme code. 

(2)  The allocation of storage space and the arithmetic unit for executing 
programme code is made and selected by us. Should nothing be agreed 
to the contrary, saving occurs on shared hosting servers which also hold 
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the web presence of other customers. As part of this we ensure that all 
web presences stored on the server can be accessed independently of 
one another and that sufficient system resources are available. 

(3) We provide the customer with protected access to the storage space 
alongside appropriate measures to prevent unauthorised access. 

(4) The type and frequency of protection of server data and the customer’s 
content, as well as the nature of access and error logs and access statis-
tics, can all be found in the service description. 

§ 28  Scope of services 

 Our responsibility extends to the network under our control and the 
administration of the servers. We are not responsible for the web server 
connection of either the customer’s computers nor of those retrieving 
data and assume no liability for the transfer of data on the internet. 
Connection and communication costs, and in particular the costs arising 
for communication between the computers belonging to the custom-
er/those retrieving data and the server, are borne by the customer. 

§ 29  Customer obligations for web hosting  

The customer grants us the right of use to content capable of being pro-
tected but to which we needed access for the normal operation of the 
web presence. This applies in particular to the right to produce reproduc-
tions of the web presence or parts thereof for the purposes of executing 
programme code on the web server system, transfers over the internet 
and to securing databases. 

§ 30  Our server housing obligations 

(1) We rent to the customer space for server systems in the housing envi-
ronment described in the service description. Type, size and nature of the 
server space, maximum power input and heat dissipation, as well as 
other relevant environmental conditions, are described in the service de-
scription. 

(2) The supply of the customer’s service system with electricity is provided 
by us subject to a charge. We take control of the infrastructure for com-
plying with the agreed environmental parameters. A separate agree-
ment is needed for the internet connection for the customer’s server sys-
tems. 

(3) As per the procedures described in the service description, the customer 
receives access to the housing environment in order to carry out 
maintenance works on his server systems. The customer may only carry 
out manual work on and in the rented space after consulting us. Insofar 
as is required by the security measures described in the service descrip-
tion, the customer must always be accompanied by one of our employ-
ees during his time in the housing environment. 

(4) Should the customer wish to use services from another provider within 
our housing environments, he must first obtain our consent. This con-
sent cannot be unreasonably refused. Other providers will be constantly 
supervised by us. 

(5) The customer bears the cost which arises out of him being accompanied 
pursuant to para. 3 and out of the supervision of the work by another 
provider pursuant to para. 4. The prices are taken from the price list ap-
plicable in each case. 

(6) Work on cables outside of the space rented by the customer will be 
carried out exclusively by us and billed to the contracting customer as 
per the agreed prices in the service description. We have the right to re-
move without the customer’s agreement any cables laid outside of the 
space rented by the customer at the customer’s own cost should re-
quests to rectify the issue prove unsuccessful. 

(7) The regulation in § 28 applies accordingly. 

§ 31  Customer obligations for server housing 

(1) The customer is responsible for ensuring that the server systems owned 
by him in the housing environment adhere to the performance parame-
ters agreed in the service form. We have the right to monitor these con-
ditions during installation and beyond. Should it become apparent after 
installation that the customer’s system exceeds the parameters agreed 
in the service form, we have the right to reprimand the customer in writ-
ing regarding this and, at the end of a reasonable period of time, to de-
mand that the system be taken offline or, when the deviations are not 
merely negligible, to take the system offline ourselves, for example by 
cutting the electricity supply. 

(2) The customer is responsible for the operation and administration of the 
system itself. He will ensure that the requirements set in the agreement 
on the system’s internet connection are adhered to. The customer is 
aware that due to the high bandwidth available in the housing environ-
ment configuration errors within his system can lead to very high costs. 

§ 32  Our service obligations as part of the e-mail service 

(1) We set up for the customer the e-mail accounts and e-mail addresses 
given in the service description, provide him with storage space on mail-
ing servers for the e-mail traffic to the extent as given in the service de-

scription and offer him the possibility of retrieving the messages sent to 
this storage space or to manage our server. 

(2) We receive the customer’s e-mails, save them and send them to the 
recipient address. The successful sending of the message to the recipient 
address is only owed in our own network up to the transfer point from 
our network to other subnetworks on the internet. We cannot guarantee 
the safe transfer to recipient addresses outside of this network owing to 
technical reasons. 

(3) We receive messages sent to the customer and provide the customer 
with storage space on a mailing server for his incoming e-mails. Incom-
ing e-mails are forwarded on to the customer’s mailing server. If this 
cannot be reached, our mailing server temporarily saves the incoming e-
mails and then delivers them to the customer’s mailing server as soon as 
this is possible. Should it not be possible to reach the customer’s mailing 
server outside of the storage times given in the service description, our 
mailing server will send back the e-mails which have since accrued with 
an error to the sender named in the message. 

(4) Should the agreed storage capacity of the mailing server set up for the 
customer be exceeded, e-mails can neither be received nor sent. We will 
immediately inform the customer should this happen. In this case e-
mails will be rejected alongside an error message or sent back to the 
sender. 

(5) We do not check the sent messages for malicious code. We reserve the 
right to establish on the mailing server technical filter mechanisms for 
spam e-mails and/or malicious code as per current technology. In the 
case of any additional measures we will obtain the prior consent of the 
customer. We must point out that the procedures used have a certain 
risk of misclassification. The customer must inform us immediately 
should he suspect that there has been a malfunction of the filter. Should 
the customer desire certain filter mechanisms, these must be agreed in 
the service description. 

§ 33   Blocking/Activation 

(1)   We have the right to make use of our right to refuse performance, in 
particular to block access to the affected internet service (hereinafter 
‘service’) for the duration of the perpetuation of the requirements set out 
below: 

a) When there is sufficient reason to suspect that illegal or unlawful 
content is being distributed; 

b) When the customer violates significant obligations arising out of this 
contract (e. g. § 4 para. 4) and the violation, despite our requests with 
deadlines and blocking threats, perpetuates or is repeated; 

c) When the customer is more than two weeks late in paying at least 25% 
of the remuneration. The right to block can only be exercised on ser-
vices affected by late payment. 

(2) This does not affect our right to immediate termination. 

(3) The customer is be immediately informed of the blocking alongside the 
relevant reasons. Should those reasons cease to exist, the block must be 
immediately lifted.  

(4) The remuneration obligation for blocked services which were agreed on a 
usage basis remains in force during the block up until a maximum of the 
next end point brought about by proper termination unless the block 
was unjustified or the customer proves that we have actually saved on 
expense. 

(5) The customer releases us from all losses including consequent costs 
which arise when a third party makes a claim against us because the cus-
tomer has culpably committed damaging acts in using the service or has 
misused the service (see in particular § 4 para. 4). 

 
Special regulations on domain services 

§ 34  Our obligations for domain services 

(1) We undertake to immediately register the domain name desired by the 
customer at the relevant registration authority (DENIC e. G. in Germany). 
We will immediately inform the customer should the registration of the 
desired domain name(s) be rejected by the registration authority. We are 
not liable for any unsuccessful attempts to register the desired domain 
name. 

(2) Paragraph 1 applies if, after being informed of the rejection of a registra-
tion, the customer instructs us to register the same second level do-
main(s) under other top level domains to be named or several different 
second level domains under the same top level domain. 

(3) We represent the customer in relation to the registration authority. We 
will immediately answer the registration authority’s requests after con-
sulting the user. With regard to the registration authority, he must take 
all reasonable measures to implement the registration of the desired 
domain name(s) and the ensure the perpetuity of the successful registra-
tion. 
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(4) After successful registration we will immediately transfer to the cus-
tomer the business and allocation conditions of the respective registra-
tion authority or provide information of where electronic versions of the 
same can be found. 

 
§ 35  Customer obligations 

(1) The customer must provide in a timely fashion all necessary declarations 
which are required for the registration, deletion or transfer and are re-
quested by us. We must be immediately informed of any changes. The 
customer undertakes to adhere to the business and allocation conditions 
of the registration authority. 

(2) The registration fee must be paid by the customer in advance. The 
registration is passed on to the registration authority once payment has 
been received. 

(3) Before the registration of a domain name the customer must name in 
writing (§ 126 b BGB) a natural person as general contract (‘Admin C’). 
Different Admin Cs can be named where several domain names are be-
ing registered. When registering at DENIC e. G., it must be a person of 
general jurisdiction in Germany. The named Admin C remains responsi-
ble for the domain name if the customer does not or no longer exists in 
Germany or does not have general jurisdiction in Germany. 

(4) The choice of domain names is the sole responsibility of the customer. 
He undertakes to check the legality of the registration of the domain 
name. He may only name domain names for registration for which, ac-
cording to his checks, there is no possibility of a violation of third party 
rights or general laws by the selected domain name(s). Should third par-
ties file claims against the customer to change, delete or transfer a do-
main name, he must inform us of this immediately. The same applies to 
action against the customer’s domain name by the authorities. 

§ 36  Special liability provisions  

(1) The registration authority responsible for the registration (in Germany: 
DENIC e. G.) does not act as our vicarious agent.  

(2) We do not accept any liability for the domain name provided by the user 
for registration. We do not undertake to check the legality of the domain 
name provided for registration by the customer.  

(3) Should the domain name registered for the customer infringe the law, 
the customer releases us from all consequence claims and bears the re-
sulting costs. This includes legal defence costs. 

 
Special regulations on other IT-related services 

§ 37   Contract subject matter other IT-related services 

(1) We provide services on the basis of these GTB, in particular the installa-
tion of our own software and third party software, the programming of 
additional programme parts (software production), data assumption, 
converting, instruction in the use of software and hardware, holding 
training sessions, consultancy and project management, customising 
such as adjustment or setting up/establishing (parametrisation) of soft-
ware.  

(2) In these GTB, installation is taken to mean the introduction and/or 
opening and/or setting of parameters of software purchased as per sep-
arate transfer agreements as well as corresponding networking. There is 
said to be customisation where changes are made to the source code it-
self. Setting up/establishing (parametrisation) is the adjustment of soft-
ware without changing the source code. 

 

General final provisions 

§ 38   Writing 

(1) All agreements which contain a change, expansion or clarification of 
these GTB, as well as particular assurances and arrangements, must be 
made in writing.  

(2) Subject to paragraph 3, the use of e-mails is sufficient in terms of the 
written requirement provided receipt is confirmed to the sender.  

(3) Terminations must be made in writing. A fax is sufficient but an e-mail 
without a qualified signature is not. 

§ 39   Place of performance/Applicable law/Court of jurisdiction 

(1) The place of performance for deliveries and services is Stuttgart. 

(2) These GTB and contracts concluded on their basis are subject to the law 
of the Federal Republic of Germany excluding the UN Sales Convention.  

(3) If the customer is a businessman, a legal entity under public law or a 
special fund under public law, the exclusive court of jurisdiction for all 
disputes arising from this contract is Stuttgart. However, we have the 
right to enforce our own claims in the customer’s court of jurisdiction.  

 

 

§ 40  Assignment/Severability clause   
(1)  The customer can only assign claims arising from contracts concluded 

with us with our prior written permission.  

(2) Should individual provisions of these GTB be or become wholly or partly 
ineffective, or should there be a loophole in these GTB, the validity of the 
remaining provisions will remain unaffected.  


